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What is the New Waters of 
the US Rule?

Clean Water Rule:

EPA and USACE worked together to 

provide a new rule that clarifies the 

Rapannos guidance from 2008.



Waters of the US Rule …
Clean Water Rule:

EPA and Corps of Engineers announced a new rule defining the scope 
of waters protected under the rule. The rule became effective on August 
28, 2015. Twenty seven states sued EPA over the rule and the 6th

circuit court put a nationwide hold on the rule.  That hold is still in 
effect, USACE is operating under the old Rapannos guidance which 
requires using the significant nexus to determine jurisdiction.



Waters of the US Rule …
The new rule defines:

Adjacent Waters
Tributaries



Waters of the US Rule …

Identifies waters that require the 
significant nexus test:
5 sub categories of waters: prairie pot holes, 
Carolina and Delmarva Bays, Pocosins, Western 
Vernal Pools and Texas Coastal Priarie Wetlands.
Waters located whole or in part within the 100 
year flood plain of a traditionally navigable water, 
interstate water or the territorial seas, within 
4,000 feet of the high tide line or ordinary high 
water mark of a jurisdictional water.



Waters of the US Rule …
The final rule redefines and refines:

Excluded ditches
Refines proposed exclusions, artificial lakes and 
ponds, certain water filled depressions
Adds exclusions for features that were not 
previously excluded, stormwater management 
structures, wastewater recycling structures, 
groundwater recharge basins 



Waters of the US Rule …

404f Exemptions:

All farming exemptions utilized in 
the past are still applicable 
under the new rule.



Waters of the US Rule …

Rule was authorized in 
September of 2015 and it was 
challenged shortly thereafter in 
multiple federal courts. Although 
the rule is not in effect currently, 
EPA has been told that the rule 
will be put into effect in 2020.



Endangered Species



Endangered Species …
The states of Alabama and California have more 
endangered species than any other state in the 
United States.
Muscles, Salamanders and Darters (many 
varieties) are many of the aquatic species.
Of considerable concern is the bat population. 
Specifically, the grey bat, the Indiana bat and 
the Northern long-eared bat.
Most people ask, “What are bats good for?”



Types of Bats

There are 16 species of bats in Alabama 
and 3 species are listed as endangered:
Gray bat
Indiana bat
Northern long-ear bat



Endangered Bats
Bats control harmful agricultural pests
Reduce the use of pesticides and improve farmers 
crops.
Some bats eat their weight in insects each night 
including some of the most damaging to our agriculture 
(corn earworm moth and tomato fruitworm).
Bats in Southwest and Central America are 
pollinators for fruit producers 
Bats are estimated to be worth $3.7 billion to 
agriculture.



Endangered Bats
Where are these bats located in Alabama?
North Alabama
Central Alabama
 Moving southward

Habitat for bats includes caves, wooded areas and dead trees.
Can an endangered bat stop a project?
Unlikely
Construction Window
Potential Mitigation



Endangered Bats

For additional information on the 
endangered bats:
Contact the Fish and Wildlife Service
“HTTPS//www.fws.gov/Midwest/Endangered/
Mammals/NLEB/index.html”



Nationwide Permits
The current Nationwide Permits (NWP) were re-authorization in March of 2017.

NWP’s are for activities with minimal impacts and are a streamlined form of 
permitting.

Permanent impacts may not exceed ½ acre of fill.

Most utility line activities are considered temporary filling activities and 
therefore may not have a limitation and may not need a preconstruction 
notification. Consult the regs.

Most road crossings are considered a single and complete project which may 
allow for ½ acre of impacts per crossing. Consult the regs.

There is a nationwide permit for maintenance of previously authorized 
structures that does not require preconstruction notification. Consult the regs.



404 Permits - Mitigation

Mitigation Bank Credit Purchase
In-Lieu Fee
Permittee Responsible



Mitigation Options
Purchase credits from a mitigation bank within 
the same Hydrologic Unit (HUC), if credits are 
available – Corps’ preferred option
If credits are not available within the same 
HUC, a credit multiplier is applied

Purchase credits through In-Lieu Fee Program
No In-Lieu Fee credits in Mobile District
Permittee generates credits through
wetland restoration, preservation or enhancement



Be Aware of Environmental 
Requirements Before you Start a Project
Waters of the US
Endangered Species
Nationwide Permits
Mitigation
New EPA focus for 2018/2019
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